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PRELI M NARY STATEMENT

I ntervenor-Petitioner Key Professional Media, Inc. (“KPM)
is the publisher of New Jersey Super Lawers® magazi ne. On June
30, 2008, the Cerk of this Court issued the Report of Special
Master Robert A Fall, J.A D, Retired (the “Report,” cited as
“R_.7). An acconpanying Menorandum stated that parties w shing
to comment on the Report nust file briefs no later than
Sept enber 15, 2008. Intervenor-Petitioner KPM and the six
i ndividual Petitioners in Case E-19-06' submit this Brief in
accordance with the Cerk’s Menorandum

The United States Suprene Court and the New Jersey Suprene
Court have resoundi ngly declared that |awer advertising conveys
valuable information to consuners and is deserving of First
Amendnent protection. In particular, this Court has recognized

that current information about a Ilawer’s reputation 1is

! For conveni ence, argunments made on behalf of KPM shall be

deened to incorporate the six individual petitioners as well.
Exhibits are abbreviated in the sanme manner as in the Report
(see R Appendi x (“Appx”) A (exhibit list)). Note, however, that
“KPM exhibits are sonetines referred to as “PK,” the

desi gnati on under which they were premarked. Sone of the
docunents in the record are al so bound in the Appendix to KPM s
petition for review (“Pa_"). References to hearing transcripts
are as foll ows:

1T = April 20, 2007 2T = June 12, 2007

3T = Cctober 9, 2007 AT = Cctober 10, 2007
5T = COctober 11, 2008 6T = January 7, 2008
7T = January 8, 2008



preci sely what consunmers want and need. Such information dwarfs
in inportance the bland generalities typical of web page
bi ographies -- the law school attended years ago, courts of
adm ssion, or the |awer’s boast as to his or her own expertise,
gingerly phrased in terns of “experience.”

The perm ssive principles announced in these cases require
t hat any third-party accolade reported in a lawer’s
advertisement be bona fide. That is, a lawer cannot report
what nerely purports to be a third-party accolade but is
actually a sham purchased for noney. Trut hful information,
however, may and indeed nust be permtted.

The Commttee did not introduce a single piece of evidence
-- not a witness, not a docunent, not even a hearsay anecdote --
that any consuner has ever been msled by an advertisenent that
truthfully discloses a |awer’s selection by Super Lawers®
magazi ne. The hearings before the Special Master probed the
nature and validity of Super Lawers attorney ratings and the

intricate details of how KPM an i ndependent publisher,

exercises its editorial j udgnent in assessing the peer
recognition and achievenent of | awyers. That evi dence
denonstrated -- and the Special Master found -- that Super

Lawyers ratings are bona fide and that they are not m sl eadi ng.
The world of consuner information has changed, particularly

as internet access has becone ubiquitous. Consuners want and



expect conpr ehensi ve i nformation about their pur chases,
i ncludi ng purchases of |egal services. Services to fill that
need have proliferated. Attenpts by the State to stifle such
information are not nerely inadvisable and inperm ssible; they
are qui xotic and Canutei an.

A lawer’s truthful statement that he or she has been
selected by an independent publication, such as Super Lawers
magazine, is not the equivalent of a prohibited “conparison” and
does not raise “unjustified expectations” in violation of the
ethical rules, RPC 7.1(a)(3) and RPC 7.1(a)(2). And if the
regul ations were interpreted to prohibit such advertisenents,
they would run afoul of well-established First Anmendnent case
| aw. Advertisenments reporting bona fide third-party accol ades
are permtted; Opinion 39 nust be vacat ed.

PROCEDURAL HI STORY

A Background to the Report
The procedural history of this case has been exhaustively

sumarized by the Special Master. (R17-46) The «critical
procedural events, for purposes of this Brief, are as foll ows.

On July 24, 2006, the Commttee on Attorney Advertising
(the “Conmittee”) issued Opinion 39 (copy at Pal), which
concluded that it was inpermssible for attorneys to comrunicate
their selection by Super Lawers nagazine or even to participate

in Super Lawers surveys. Opinion 39 cited the RPC 7.1(a)(3)



ban on conparative advertising and the RPC 7.1(a)(2) ban on
advertising that creates unjustified expectations. (R18-22) On
August 14, 2006, KPM filed in this Court a notion to intervene,
whi ch was granted, and a petition for review of Opinion 39. On
Septenber 6, 2006, this Court granted KPMs notion to stay the
ef fect of Opinion 39. (R24)?2

On March 23, 2007, after briefing, this Court granted KPM s
petition for review and referred the matter to a Special Master,
the Hon. Robert A Fall, J.A D (retired), for devel opnment of an
evidentiary record. (R25)

Before the Special Mster the Conmttee obtained extensive
and intrusive discovery of KPMs editorial process. (R35)
| ndeed, KPM furnished all of the pertinent data as to each
attorney (whether selected or not) “touched” by the Super
Lawyers sel ection process. That information, enconpassing sone
7,447 individual attorneys, was produced in spreadsheet form
that permitted the Committee to analyze it readily.® (R217; Ex.

AG 16 [corrected])

2 The State Bar Association also noved for a stay.

3 The spreadsheet remains subject to a confidentiality order

because it would reveal confidential information about attorneys
(al though nanmes of attorneys and firns were redacted) as well as
proprietary business nethods of KPM (R217) The information from
t he spreadsheet that was pertinent to the Special Master’s
analysis is revealed in the Report.



Evidentiary hearings occurred in the period October 2007-
January 2008. KPMs wtnesses testified on COctober 9, 10 and

11, 2007. (R40) By consent, both sides’ expert reports were

accepted in evidence w thout the experts’ |ive testinony. (R45-
46) The Conmittee and KPM also agreed to introduce by
stipulation certain additional facts -- primarily the analysis

of the data on the KPM spreadsheet. (R218 & Appx P)
On or about April 2, 2008, the parties presented their
proposed findings of fact, <conclusions of Ilaw and witten

sumat i ons. (R46)

B. The Special Master’s Report
On June 18, 2008, the Special Master issued his Report.

On June 30, 2008, this Court rel eased the Report.
As to KPM the Special Mster’s key factual findings are as
fol |l ows:

(a) “[I]t is very clear fromthis record that [KPM s
met hodol ogy] is a conprehensive, good-faith and detail ed attenpt
to produce a list of lawers that have attained high peer
recognition, nmeet ethical standards, and have denonstrated sone
degree of achievenent in their field.” (R296)

(b) "It is absolutely clear fromthis record that these
entities do not permt a |lawer to buy one’s way onto the |ist,
nor is there any requirenent for the purchase of any product for
inclusion in the lists or any quid pro quo of any kind or nature
associated with the evaluation and listing of an attorney or in
t he subsequent advertising of one’s inclusion in the lists.”
(R296-97)

(c) “[T]he selection procedures enployed by [KPM are
sophi sti cated, conprehensive and conplex.” (R212)



(d) The Commttee’s accusation of bias in favor of |arge
firms is incorrect. The KPM net hodol ogy contai ns sufficient
“safeguards” in the formof limts on in-firmvoting and
separate selection of attorneys by firmtier-size. (R221-23)

(e) “[Tlhere is no enpirical evidence in the record
supporting the [Commttee's] assertion that there is sonething
flawed in the actual nethodology of [KPM itself that results in
or supports a bias against wonen | awers in the selection
process.” (R224)

The Special Master’s key | egal conclusions or

recommendati ons are as foll ows:

(f) “In RMJ., Zauderer, Peel and |banez,* [the U.S.
Suprene Court] has made it clear that state bans on truthful
fact-based clains in | awful professional advertising could be
rul ed unconstitutional when the state fails to establish that
the regul ated clains are actually or inherently m sl eading and
t hus be unprotected by the First Anendnment conmercial speech
doctrine.” (R149)

(g) “Cdearly, nmere consuner unfamliarity with a
privately-conferred honor or designation does not establish that
advertising such honor or designation is actually or inherently
m sl eadi ng so long as the honor or designation is actually
i ssued by a legitinmate professional organization with verifiable
criteria that are available to consuners.” (R149)

(h) RPC 7.1(a)(3) prohibits “conparative” advertising as
m sleading - a prohibition that is virtually unique. Although
an attorney’'s advertisenent of an honor or award m ght be
interpreted as an “inplied” conparison, other rules, such as RPC
7.4(d), authorize anal ogous “inplied” conparisons. (R296-98)

(i) If RPC 7.1(a)(3) is interpreted as an “absolute rule”
prohibiting “inplied” conparisons, the Court nust determ ne

4 The cases to which the Report refers, discussed herein,

are: Inre RMJ., 455 U S 191, 205-06 (1982); Zauderer v.

O fice of Disciplinary Counsel, 471 U S. 626, 646 (1985); Peel
v. Attorney Registration & Disciplinary Comin, 496 U. S. 91, 105
(1990); lbanez v. Fla. Dep’'t of Bus. & Prof’|l Regulation, 512
U S. 136, 142 (1994).



whet her such a rule has a “valid constitutional basis” under the
First Anmendnent “bal ancing test.” (R301)(See (f) & (g), above.)

(j) There is, however, “a basis to interpret ...RPC
7.1(a)(3) as not being intended to prohibit inplied conparisons
on a per se basis.” (R301)

(k) The Report “extract[s] froni the rules and deci sions
of other States twelve “exanples” of requirenments, such as
di scl osures or disclainmers, that “would be designed to mtigate
any potentially m sleading information based on inherently
conparative attorney advertising, RPC 7.1(a)(3), or advertising
that could potentially create an unjustified expectation about
the results a | awer can achieve, RPC 7.1(a)(2).” (R302-03)

FACTS

The Special Master’s factual findings as to KPM are
unassai | abl e. They are firmy grounded in the record; indeed,

the record | ends no support to any contrary concl usion.

A Attorney Ratings and Super Lawyers Magazi ne
Peer-revi ewed | awer ratings have been part of the Anerican

| egal | andscape since Martindale-Hubbell introduced them in
1868. (R251) Then, the general public was not thought fit to
judge nenbers of the “learned professions,” but those days are
gone. Twenty-first century consunmers wll no longer, like
custoners of the fabled Hobson, neekly accept the choice offered
to them Consuners increasingly rely, in part, on peer reviews
and professional surveys to choose heart surgeons, nmarriage
counsel ors, investnent advisors and, of course, |awers. (R184,

300-01; NJM 6; JP1-23)



Al t hough Martindal e-Hubbell stood nearly alone for many
decades, the field of |lawer rating publications has expanded to
neet that consuner demand for information. (See id.) A recent
entrant to the market for lawer ratings is Super Lawers
magazi ne. Super Lawyers magazine is published by KPM which is
owned by the COppernman famly (R189), the former owners of West
Publ i shing Co., the nost highly respected | egal publisher in the
wor | d. It has published lawer lists in its home state of
M nnesota since 1991, and it has nore recently expanded to
review |awers in every state. (R189-90) The first edition of
New Jersey Super Lawyers appeared in 2005. (R153, 190)

New Jersey Super Lawers nmgazine includes editorial
content, consisting primarily of feature articles of interest to
| awyers and |ists of highly regarded |awers in various practice
areas. (3T22; see KPM4, 5 & 6) It also contains advertisenents,
in which lawers refer, inter alia, to their inclusion in the
Super Lawers lists. (ld.) Those Ilists, as well as |awer
advertising, have also appeared in substantially simlar form as
speci al advertising supplenments in New Jersey Mnthly nagazine.

(See NUML, 2 & 4.)

B. Opi nion 39
Into this situation stepped the New Jersey Conmittee on

Attorney Adverti sing. After receiving an inquiry from an

attorney, it reserved decision for approximately eighteen



nont hs, but gathered no evidence, held no hearings, and did not
even contact KPM (R155) It then published Opinion 39, which at
one stroke (unless stayed) would have put Super Lawyers magazi ne
out of business in this State. The Commttee and its attorneys
did not hesitate to publish the npbst extravagant, and negative,
assunptions about the Super Lawers selection process, based on

no evidence at all. For exanpl e:

e a designation such as “Super” or “Best” m sleads
the public because clains about the quality of
| egal services are necessarily subjective, not
obj ecti ve;

* the Super Lawyers selection process is not based
on “objective criteria” that are uniformy
appl i ed.

* the sale of advertisenents “raises concerns that
the designation may be considered to be one
i ssued by an entity that is issuing ‘certificates
i ndi scrimnately for a price.’” (Conmittee
Response to Petition for Review 31-32)

The Committee banned all ads comunicating a |awer’s
selection by Super Lawers nmgazine and, remarkably, even
prohibited |awers from privately expressing their opinions in
Super Lawyers nmagazine surveys. Unlike the opinions of every

other court or regulatory body that has considered this issue,



Opi nion 39 does not appear to consider that the First Amendnent

m ght be inplicated.

C. Credi bl e Evi dence Supports The Special Master’s
Fi ndi ng That Super Lawyers Magazine |Is A
“Conprehensive,” “Good Faith” Rating Publication

The Special Mster has found, after discovery and extensive
cross-exam nation, that the KPM nethodology for developing the
Super Lawyers lists is bona fide. (E g., R296) The evidence
establishes that Opinion 39 is wong and that the Conmittee’s
express and inplied allegations lack any basis in fact. KPM has
exposed its entire, confidential evaluation process to scrutiny.
For the convenience of the Conmttee and the Special Mster, KPM
even created a spreadsheet, containing all of the pertinent
information about all of the approxinmately 7400 candi dates.
(Nanmes and other identifying information were redacted.) And it
produced that spreadsheet in Mcrosoft Excel format, so that the
Commttee’'s counsel could analyze the data or recalculate the
scores of any candidate, to satisfy itself that the point system
operated as descri bed. (R217; Ex. AG 16[corrected]) That
information confirmed in every respect what the public
descriptions of the selection process had already denonstrated:
that Super Lawers nagazine uses an honest, well-designed and
sophi sticated methodology in order to make judgnents about the

quality of legal services. (R212, 221-24)



KPM put on its direct case wusing only public, non-
confidenti al i nformation, through the testinony of t wo
W tnesses: its publisher, Bill Wite (3T, R188-200), and its
director of research, Cndy Larson. (4T, 5T; R200-15) Lawyers
t hensel ves, they have assenbled a large full-time staff of
dedi cated researchers and conputer experts to amass and manage
the huge amount of data required to nmake the ratings accurate
and neaningful. The research process involves checking hundreds
of print and online sources with respect to many thousands of
| awyers. (R208-09)

Four guiding principles, as M. Wilite conceived them
govern Super Lawyers. The lists are designed to be:

e inclusive, in that the profession wuld be eligible
both to participate in the process and to be sel ected;®

* representative of the profession, in that a broad
range of practice areas and firm sizes would appear on
the lists;

e nulti-faceted, in that the process would depend, not
just on balloting, but on research and peer review, as

a system of checks and bal ances; and

° Survey participation is limted to attorneys |licensed for
nore than five years. (R197) Sel ectees generally possess at
| east ten years of experience, although this not a rigid rule.



e prestigious, in that the final |ist would include no
nore than approximately 5% of |icensed, resident
| awyers. There is no nagic about that figure, but it
was felt to be nore useful than either an “elite”
listing of the top few lawers (who typically are
easily identifiable) or a nore conprehensive listing
of, say, the top half.

(R191-92) In short, the process is designed to do what a
sophi sticated consumer, given sufficient resources and tine,
would do to identify a superior |lawer, and to nmake the results
avai l abl e to the consunmer who | acks such resources. (R200; 4T6)

Resulting from this process are the lists of selectees
publi shed in New Jersey Super Lawers nmagazine (and reprinted in
substantially simlar formin a special supplenent to New Jersey
Monthly). (See, e.g., KPM4, 5, 6; C7, 8 NM1, 2, 4.)

Based on this evidence, the Special Mster found that the
Super Lawers selection process is a “sophisticated” (R212),
“conpr ehensi ve, good-faith and detailed” (R296) tool for
measuring peer recognition and professional achievenment. It
applies a nerit-based, legitimate rating system and it does not
permt attorneys to influence selection by advertising dollars

or other illegitimte nmeans. (R296-97)



D. Sel ection |Is I ndependent O Adverti sing

KPM like any publisher, ainms to generate revenue and
profits. Some publications, such as Best Lawers, may profit
partly or primarily from the sale of books. KPM has chosen a
nodel that is advertising-based, the prevalent nodel in the

magazi ne publishing business. Even venerable Mrtindal e- Hubbel |
has adopted an advertising nodel for sonme aspects of its
publ i shi ng busi ness. (R185-87)

Reput abl e nmagazines have their own ethical code of
“separation of church and state” between editorial content and
advertising. (R192-94; see R154) (W nust, by the way, set aside
our parochialism and acknowl edge that |awers are not the only
prof essionals with ethical standards.)

The Special Master accepted the testinony of M. Wite and
Ms. Larson, and found as a fact that advertising plays no role
in the Super Lawyers selection process. (R296-97, 192-94) Al l
attorneys selected by Super Lawyers magazine are published in

its print publications and listed at superlawers.com wthout

charge. (KPM 21) No one can pay to be included in the list or to
be featured in an editorial story. (R192-94) Advertising 1is
solicited only after the selection cycle, and only from those
attorneys already selected. (l1d.) The research and sales staffs
are separate, and nenbers of the sales staff are not permtted

to interfere with selection. (R193) The selection process is



perfornmed solely through a point system which does not contain
a category where advertising could be considered. Whet her an
attorney advertises is not even tracked in the selection
process. (3T33; 4T97-98)

The Special Mster’'s finding that selection is independent
of advertising is not just supported, but conpelled, by the
docunentary evidence as well. Stipulated statistics confirm
what was already clear from the testinony. O the lawyers in
the 2007 list, 87% had not bought an ad the previous year, and
75% did not buy an ad in 2007. (R Appx P, Stip. 150) O the 246
| awyers who dropped from the list between 2005 and 2006, 72
(nearly 30% were advertisers or belonged to firnms that were
advertisers. (R 193-94)

The Committee never called a wtness or introduced a
docunent to support its charge that advertising influences
sel ection. The Conmmttee’s related attenpt to establish that
the selection process favors big firns, because big firns buy
advertisenments, fell conpletely flat -- and the Special Master
so found. (R221- 23) Stipulated statistics denonstrated,
noreover, that the smallest firnms (1-9 | awers) purchase 59% of
ads, and that the largest firnms (75 or nore |awers) purchase

only 5% (Appx P, Stip. 152 (Table P)).



E. The Sel ection Process Cccurs As Descri bed
The Special Master anply described the Super Lawers

selection process. That process is also described in the
magazi ne (KPM 4, KPM5 at 34, KPM6 at 23); in the New Jersey
Monthly special section (R159-60, 165, 173-75); in materials
mailed to attorneys (KPM 19, 20, 21, R199-200); and at

wwwv. super | awyers.com (“selection process”). Those publicly-

avai l abl e descriptions fully describe the process so that a
reader can determne that it is bona fide and legitimate.

The phases of the selection process, in short, are:

Step One: Creation of the candidate pool, primarily from
balloting and the “star search” process. Lawyers cannot vote
for thenselves. Votes from and for, colleagues in their own
| aw firns are capped. |In the point counting, out-of-firmvotes
are weighted nore heavily than in-firmnom nations. Archived
votes fromprior years count, but are discounted. (See KPM 10
(sanpl e ballot and instructions); R201-04, 2044 n.45, 215, 219-
20; 4T32-35; 5T7-11) Managi ng partners nmay nom nate attorneys
as well. (See infra; KPM 11; 4T37) To supplenment the nom nee
pool beyond balloting, the Super Lawyers magazi ne research staff
al so conduct “Star Search,” a review of 50 sources, such as the
| egal press, online databases, and rosters of bar groups, to

identify additional worthy candi dates. (R206-07; 3T48; 4T61-62)



Step Two: | ndependent research, in which |awers are
assigned points in twelve categories: recent verdicts and
settlenments; transactions; representative clients; experience;
honors and awards; special |icenses and certifications; position
within law firm bar and or other professional activity; pro
bono and community service; scholarly lectures and witings;
education and enploynent background; and other outstanding
achi evenment. (R207-10; 4T42-63)

Step Three: Eval uation by a Blue Ri bbon Panel (“BRP’) of
| awyers who received the highest point scores from Steps One and
Two, in the same practice area as the |awers being eval uated.
(R210-11)

Step Four: Quality control. Super Lawers nmagazi ne detects
and elimnates suspected ballot manipulations such as *“back
scratching” and “block voting.” (R203-04, 211-12) The staff
also runs reports to identify factors that may nerit additiona
scrutiny of a selection, such as Ilength of practice and
di sciplinary problems. (R212-13) The |awers selected are asked
to return a data verification form (R214; KPM 21)

Step Five: Selection by tier. The scores from the first
three steps are weighted and aggregated. Candi dates are then
tiered according to law firm size in order to produce a

representative sanple from different sized firms. (R212-13)



Typically, lawers from large firnms nust neet a higher point
threshold than | awyers fromsmaller firns. (R223; 4T112-16)

Also introduced in evidence -- but sealed -- were the
protocols, checklists and manuals that the research staff uses
in conpiling the Super Lawyers |ists. These establish the
system by which points are assigned to various characteristics
or achievenents of the lawers. (R213) Per haps nost i nportant
was the spreadsheet (AG 16 [corrected]), in which KPM furnished
the precise basis on which the point total was calculated for
each | awer (nanes were redacted). (R217) The Conmittee scoured
t hat database and mani pulated it in every conceivabl e way.

The Special Master found no evidence that the point totals,
whi ch determ ne selection, are driven by anything other than the
nunbers in that database. In short, the systemis not one in
which advertising or any other extraneous factor influences
selection. The matter should end there. Neither the First
Amendnment nor the ethics rules inpose any further requirenents

as a precondition of truthful speech.

F. The Special Master’'s Rejection O The Committee’s
M scel | aneous Criticisns Was Firmy Based On The
Evi dence O Record.

Neverthel ess, the Commttee has sniped at various aspects
of the process. The Report explicitly rejects these criticisns
as unfounded. As the Special Mster inplied (R213-14), sone of

these criticisns are trivial, in that they sinply fault policy
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choice A for not being B; doubtless they would be asserted wth
equal fervor if B and A were reversed. None detract from the
value of the Super Lawyers rating system or the permssibility
of an advertisenent that reports selection by Super Lawers

magazi ne. We discuss sone of them here.

1. Balloting is just one of several factors
A common msconception, and a theme of the Commttee' s

presentation, is that the Super Lawers systemis a sinple vote,
and that the other aspects, such as the Blue R bbon Panels or
research, are nere w ndow dressing. As summarized in the
Report, the selection process is a nmultifactor process that
relies only partly on balloting.?®

For exanple, of the nore than 5000 |awers in the 2007

candi date pool who had research points, 64% had no current year

6 Thus, for exanple, of all points awarded in 2007, BRP
scores accounted for 27% balloting for 34% and research for
39% (R Appx P, Stip 140)

The Conmittee’ s expert, Dr. Presser, is wong when he
wites that balloting is the gate through which all nom nees
must pass, and that therefore the remaining processes are not
i ndependent. The Conmittee itself has stipulated that “an
attorney ...may cone to the attention of Super Lawyers through a
research protocol that entails review ng dozens of |ists and
news sources (sonetines referred to in the record as ‘Star
Search’); may be nom nated by a Blue Ri bbon panelist; or may in
sone ot her way be brought to the attention of the research
director or staff, triggering a research evaluation.” (R Appx
P, Stip. Y1) For exanple, of the 5427 | awers researched
t hrough 2007, nearly 2,000 had never received any current or
archived votes. (R Appx P, Stip. 148)



ball ot points (in-firmor out-of-firmvotes) and 37% had neither
current votes nor archived ones. (R222 & Appx P, Stip. 1948, 14-
25) In short, although it would not be mathenatically inpossible
for a candidate to be selected based on outstanding balloting
results alone, the stipulated statistics denonstrate that this

does not occur to any significant degree. (R222)

2. In-firmvotes and Managi ng Partner votes are not
undul y wei ght ed.

The Committee alleged that a |lawer could theoretically be
sel ected based solely or primarily on in-firm votes or managi ng
partner nom nations. O course, if Super Lawers w shed to
survey only colleagues, it could have done so. In any event,
the Report correctly found that the system contains adequate
saf eguar ds agai nst cronyism (R219-23, 204 n.45)

For exanple, every in-firmvote cast nust be bal anced by an
out-firm vote; the nunmber of in-firmvotes credited to a single
| awyer is capped; and out-firm votes receive nore points than
in-firm votes. (1d.) Thus Super Lawyers magazi ne has reasonably
judged that in-firm votes have value, but discounts them to

of fset any tendency to favor colleagues.’

! The Conmittee’'s efforts to identify firns on the

spreadsheet where | awers recei ved supposedly high nunbers of

in-firmvotes failed. |In alnost every case, the attorneys
possessed sufficient points for selection even if the in-firm
votes were not counted at all. (R Appx P, Stip. 1915-25. And

in 2007, 66% of selected |lawers in fact received no in-firm
votes. (R Appx P, Stip. 114)



The Conmmittee criticized the use of nom nations by managi ng
partners, which are weighted with extra points. As Ms. Larson
testified, this represents a valid judgnent that nanaging
partners, as the “voice of the firm” may be in a position to
identify overl ooked candi dates. (R204-05) As the Special Master
found, that is within the range of perm ssible judgnments for KPM
to make. (R222-23) In any event, the Special Master found that

stipulated statistics denonstrate that the effect of managing

partner nomnations -- whether regarded as good, bad or
indifferent -- is mniml. (R223)8
Even considered in the aggregate, in-firm and managing

partner votes have a nodest inpact. For 2007, fully 98% of the
attorneys listed would have net the point threshold even if
their current in-firm votes and rmanaging partner nom nations

were subtracted. (R223 & Appx P, Stip. 913)

3. The Special Master properly found that there was
no “big-firmbias” and rejected the proportional -
representation issues raised by the Conm ttee.

Another of the Commttee’'s thenmes was that the Super
Lawers lists do not proportionally represent every size of |aw

firm including solo practitioners, in the state. The short

8 For 2007, 90 nmanagi ng partner nom nations were received,

accounting for just 0.4%of the total points awarded. (R223;
Appx P, Stip. 16) Approximately 94% of the sel ected attorneys
who had managi ng partner points would have net the point
threshold without them (R 223; Appx P, Stip. 110)



answer, of course, is that nothing requires them to do so.
Proportional representation is not a prerequisite of First
Anmendment expressi on.

The Special Master found, noreover, that this criticism
depends on an unproven assunption: that top lawers are (or
that the top 5% of |awers selected by Super Lawyers magazi ne
ought to be) distributed evenly anong every size of firm The
Comm ttee introduced no such evidence. Thus the Special Master,
finding a “substantial disconnect,” properly discounted the
“expert” opinion of Dr. Presser, which rested on that very

unproven, indeed unexam ned, assunption. (R221-22)

In any event, the real point -- again, as found by the
Special Master -- is that there is no bias in the selection
process. If, for exanple, I|awers disproportionately cast

ballots for large-firmlawers, Super Lawers magazi ne could not
arbitrarily overrule them based on sone proportionality hunch.
And the testinony anply established that safeguards -- the limt
on in-firm votes, the limt on the nunber of |awers from a
single firm and so on -- counteract any perceived big-firm
advant age. (R221-23, 204 n.45; see al so supra.)

In addition, the Speci al Mast er, citing stipulated
statistics, found factually that the tier system

provi des a check and bal ance assuring that the |ist

contains significant nunber of |lawers fromall firm
sizes. [R Appx P, Stip.] at 137 (25% of sel ected



| awyers practice in firnms of nore than 75 | awers; 11%
in firms of between 40 and 75 lawers; 31%in firns of
10 to 39 lawyers; and 31%in firnms between 1 and 9

| awyers) .

(R223) Thus the distribution of selectees across the four tiers
results in a choice of firm sizes and, presumably, price ranges.
(5T160; 4T90)°

The Speci al Master, after exhaustively reviewing the
record, rejected the Committee’'s criticism that the Ilists
underrepresent female attorneys. (R224) Nothing in the selection
met hodol ogy woul d di scourage votes for fenale candidates, nor
does Super Lawers nmnmgazine's exhaustive research tend to
exclude fenmal e candi dates. The representation of wonen on the
lists may reflect nothing nore than regrettable conditions in
the profession; it is in the same range, for exanple, as the
percentage of wonmen partners in the larger New Jersey firnms. (R
Appx P, Stip. 146) And, of course, “[t]o the extent there are
biases in those who vote, it would seem no nethodol ogy could
adequately correct sanme.” (R224) Super Lawers nmgazi ne cannot
arbitrarily set aside the results of balloting or research, but
it does take affirmative steps to recognize wonen attorneys.

Each year a list of the “Top 50 Fenal e New Jersey Super Lawers

o | ndeed, these safeguards m ght actually di sadvantage sone

| awyers frombig firnms, who would need nore points to ensure
selection. Wth no sense of irony, the Cormittee criticizes
Super Lawyers for this as well.



is promnently displayed, enabling readers to identify and, if

so inclined, hire, the top fenale point getters. (R224)

4. The Special Master properly rejected the
Comm ttee expert’s challenge to the scientific or
statistical validity of the Super Lawyers
sel ecti on net hodol ogy

Finally, the Special Master’s rejection of the Committee’s
challenge to the scientific or statistical validity of the Super
Lawyers selection process was firmy based on the evidence of
record. KPM introduced witten testinony from d obal Strategy
Goup (“GSG'), experts in nmarket research, to denonstrate that
the Conmittee was incorrect in its assunption that the quality
of legal services is so inherently subjective that it cannot be
rated meaningfully. Soci al scientists routinely use objective
criteria as proxies for the neasurenent of subjective qualities.

The GSG report (KPM 22, summarized at R269-73) establishes
that the Super Lawers process “is as scientific and objective
as any such nodel of a conplex system could be” and that its

“protocol provides consuners wth an objective neasure of

| awyers’ reputations ...[and] follows the best practices of the
social sciences [with] the outcome ... driven by a nunber of
different factors, including the nobst representative survey

sanple possible, multiple neasurenents of different observers
and cross-checking of data for inconsistencies and bias.” (KPM

22 17)



The  Speci al Master’s Report inplicitly rejects the
conclusions of the Commttee’'s expert, Dr. Presser (sumarized
at R274-76), that the nethodology is invalid. And the Report
explicitly rejects Dr. Presser’'s central contention that the
met hodology is undermned by the Ilack of proporti onal
representation in the Ilists. (R222) (For KPMs detailed
rebuttal of Dr. Presser’s expert report, see R Appx Q)

The Conmttee’s other expert, Dr. Dhar, nade the trivial
observation that the words “Super” and “Best” may inply a
conpari son. Dr. Dhar did no research, however, to establish
that a single consunmer was or could be msled. Nor did he
denonstrate that a lawer’s truthful report of the fact of
selection by a third-party organi zation constitutes an unethical
“conparison” or pronise of results. The Special Mster, while
admtting the Dhar report in evidence, noted that it ®“does not
take an expert” to assess such issues. (R286) (For KPMs
rebuttal of Dr. Dhar’s expert report, see R Appx Q)

The Special Master agreed with the conclusions of the GSG
report, as he was entitled to do. He found that the Super
Lawers selection process was within the range of acceptable
nmet hodol ogi es. (R286)

In short, the Special Master’'s central factual findings
must be accepted. The evidence is not nerely persuasive, but

t horoughly lopsided in favor of Super Lawers magazi ne. Not a



single piece of evidence surfaced to support the Commttee’s
suggestion that this accolade is “bogus” or purchased for a
price; indeed, the evidence denonstrates that the very opposite
is the case. The rating process is bona fide; it is conducted
according to an established nethodology that is applied in a
uniform manner; the methodology as disclosed to the public
mat ches t he net hodol ogy as reveal ed by testinony and docunentary
evidence; the nethodology is scientifically and statistically
valid; and the honor bestowed is legitimte.

LEGAL ARGUMENT

When the law is applied to the facts found by the Special
Master, this Court rnust conclude that there is nothing unethical
about an attorney’s advertisenent that truthfully discloses that
attorney’s selection by Super Lawyers nagazi ne.

pinion 39 nust be vacated for three reasons. First,
| awyers who truthfully advertise that they have been listed in
New Jersey Super Lawers do not run afoul of the New Jersey
Rul es of Professional Conduct (“RPC') 7.1(a). Because Super
Lawers is a bona fide rating system and because its selection
protocol is helpful to consuners seeking |egal counsel and
| awyers making referrals, attorney advertisenents that refer to
a New Jersey Super Lawyers listing do not create “unjustified”
expectations in consuners or inproperly “conpare” |awers

servi ces. Second, if the relevant RPC provisions were



interpreted in the way the Commttee proposes —i.e., to forbid
truthful advertising of a lawer’s Super Lawyers listing —they
would run afoul of First Amendnent case |law restricting state
regul ation of | awyer adverti sing. Rel at edl vy, such an
interpretation would burden the First Amendnent right of Super
Lawers nagazine to freely determine its own editorial content.
Third, this Court should not adopt the renmedies the Conmttee
prescribed in Opinion 39 or the twelve exanples of potential

anendnents to the Rules, such as disclosure requirenents (see

Report pages 302-03). The First Anendnent case |aw dictates
that once it is determined that a rating is bona fide -- as it
was here -- the proper scope of regulation is exhausted.

LAWYER RATI NGS | N NEW JERSEY SUPER LAWERS MAGAZI NE
PROVI DE VALUABLE | NFORVATI ON TO CONSUMERS, AND ARE NOT
M SLEADI NG UNDER NEW JERSEY ETHI CS RULES

This Court and the U S. Suprenme Court have recogni zed that
attorney advertising is valuable to consuners. Even setting
aside the First Amendnent issues (see Point I1I, infra), this
Court should not strain to read the ethical rules in a manner

that woul d deny the public needed infornation.

A Lawyer Rating Publications Are Useful To Consuners And
To Lawyers Making Referrals

More than thirty years ago, the United States Suprene Court
concluded that *“advertising by attorneys .. may offer great

benefits.” Bates v. State Bar of Ariz., 433 U S. 350, 376



(1977). Studies had shown that “the mddle 70% of our
popul ation is not being reached or served adequately by the
| egal profession,” and that “[a]lnong the reasons for this
underutilization is fear of the cost, and an inability to |ocate
a suitable lawer.” I d. “Advertising,” the Court reasoned,
“can help to solve this acknowl edged problem Advertising is the
traditional nechanismin a free-nmarket econonmy for a supplier to

inform a potential purchaser of the availability and terns of

exchange.” Id. at 376-77 (citations, internal quotation marks,
and footnotes omtted). Indeed, “the state, as part of its duty
to regulate attorneys, has an interest in ensuring and
encouraging the flow of helpful, relevant information about
attorneys.” Mason v. Florida Bar, 208 F.3d 952, 956 (11th Gr.
2000) .

This Court, too, has acknow edged the benefits of attorney
adverti sing: “The public would be well served by nore
informati on about the legal system in order to know its |egal
rights and to help it choose a |awer to enforce those rights.
[A] substantial portion of the public is ill-infornmed about its
rights, fearful about going to an attorney, and ignorant
concerning how to choose one. Attorney advertising is perhaps
the best way to neet these needs.” In re Petition of Felneister

& lsaacs, 104 N.J. 515, 523 (1986). The Court also recognized



that such advertising is “one of the best ways to foster price
conpetition.” 1d. at 524.

Fel mei ster concluded that “informng the public and making
| egal services affordable are inportant not only because they
increase access to and lower the price of a professional
service. A legal system that |eaves its citizens ignorant of
their rights and how to enforce them or that puts the price of
| egal services beyond the reach of a substantial portion of its
citizens, fails in securing one of society’s nobst fundanmental
val ues: the attainnent of justice. Al nenbers of society, not

just the direct recipients and users of the nessages, benefit

fromattorney advertising.” Id.
To be helpful, lawer advertising mnust be informtive.
“[Aln advertising diet limted to such spartan fare” as “the

attorney’s name, address, and telephone nunber, office hours,
and the like ... wuld provide scant nourishnment” to consuners
hungering for real information to help them select a |awer.
Bates, 433 U S. at 36-67. “Attorney advertising restricted to a
factual recitation ... of the need for |legal services, the
qualifications of the attorney, and the prices offered m ght
fail to achieve” the objective of informng the public.
Fel mei ster, 104 N.J. at 524.

Perhaps “the nost inportant information a consunmer would

need” relates to a lawer’s “reputation: how he is regarded by



his peers, how other attorneys whom the client already knows
assess his ability, .. etc.” Id. at 527. That is precisely the
information provided by |awer-rating publications, such as
Super Lawers magazine (including New Jersey Super Lawyers),
Marti ndal e- Hubbel I, and Best Lawyers in Anmerica. Super Lawyers

magazi ne, as the Special Master found, is a conprehensive,
good-faith and detailed attenpt to produce a list of [|awers
t hat have attained high peer recognition, nmeet et hi cal
standards, and have denonstrated sonme degree of achievenment in
their field.” (R296)

O course “[a]dvertising does not provide a conplete
foundation on which to select an attorney.” It does not follow,
however, that it is better “to deny the consunmer, on the ground
that the information is inconplete, at I|east sone of the
relevant information needed to reach an informed decision.”
Bates, 433 U. S. at 374. The U.S. Suprene Court has adnoni shed
the States that they are not to “restrict the information that
flows to consuners.” | d. States nust eschew paternalistic
rules enacted on the assunption “that the public is not
sophi sticated enough to realize the limtations of advertising,
and that the public is better kept in ignorance than trusted
with correct but inconplete information.” 1d. at 374-75. And
they nust further “reject the paternalistic assunption that the

recipients of [lawer advertisingl] are no nore discrimnating



than the audience for children's television.” See Peel .
Attorney Registration & Disciplinary Comin, 496 U S. 91, 105
(1990). Opinion 39 appears to reflect this rejected m ndset.

In fact, American consuners are accustonmed to and quite
adept at assessing ratings. They use them in relation to sone
of their nost inportant |ife decisions. Ratings are not just a
part of choosing a DVD player or a car. They help quide
consuners in the choice of colleges, heart surgeons, cancer
centers, supported living comunities, and nutual funds. (R184,
300-01; NIM6; JP1-23) There is no reason to believe that the
same consuners who use ratings to make inportant decisions in
these often foreign and intimdating areas would be msled by
simlar ratings when it cones to choosing |awers and |aw firns.
More to the point, the Commttee produced no such evi dence.

Lawer rating publications are especially valuable to
average consuners, who cannot afford to hire the nost fanous
| awyers but nevertheless need sone reliable signal to assure
thensel ves that the |awer they choose is reputable. There is
not hi ng m sl eading or untoward about advertising these ratings,
so long as the rating entity is bona fide, i.e., that it is
i ndependent of the |awyers thensel ves, does not award ratings on
the basis of financial contri butions, and provides sone

expl anation for the criteria and process by which the rating is



made. See Peel, 496 U S. at 102, 109. As the Special Master
has found, Super Lawyers magazi ne easily neets these criteria.

In addition, the Super Lawers listings are a useful tool
for lawers. A lawer may be called upon, for exanple, to nake
a recommendation or referral outside of his or her practice area
or geographical |ocation. Super Lawyers magazine can be of
assistance in gquiding the referring lawer’s client to a
superior attorney.

To be sure, sonme assessnents are nore subjective than
ot hers. But the inherently subjective nature of peer reviews
nei ther dimnishes the value of the credential to consuners nor
renders the resulting review msleading. Consuners only benefit
when they have multiple credible sources at their disposal and
can be trusted to assess how nuch weight to give them and nake

deci sions regarding retention of counsel accordingly.

B. A Lawyer’s Advertisenent O Sel ection By Super Lawers
Does Not | nperm ssibly Conpare Lawyers’ Services O
Create Unjustified Expectations In Consuners In
Violation O RPC 7.1(a)(3) & (2).

In Opinion 39, the Conmittee cited two provisions of the

RPC that it asserted would be violated by lawers truthfully
advertising their selection for New Jersey Super Lawers:

 RPC 7.1(a)(3), which states that a comunication is

msleading if it “conpares the lawer’s services wth

ot her |l awyers’ services.”



e RPC 7.1(a)(2), which states that a comunication is
msleading if it “is likely to create an unjustified
expectation about the results the | awyer can achi eve.”

The plain language of the rule forbidding |awers to
conpare their services wth other Iawers’ services (RPC
7.1(a)(3)) is violated only when the advertising |awers
t hensel ves explicitly make such a conparison. Lawers do not
violate that rule when they truthfully conmunicate the fact of
their selection by New Jersey Super Lawers. The Commttee has
argued that such advertisenents violate this rule because they
“inferentially” conpare the attorneys’ services to others’.
(Brief in Opposition to Petition for Review at 15-16) The
Speci al Master, w thout taking a position, noted the possibility
that “a distinction could be nade between ‘direct’ or ‘explicit’
conparative adverti sing .. and “inplied conparative
advertising,” but noted that these terns do not appear in the
Rule itself. (R296)

Respectfully, the Rule, which does not ban “inplied”
conparisons, should not be interpreted to do so. The Conmittee’s
position is incorrect for two reasons: (1) nost if not all
advertising can be viewed as inferentially speaking to the
advertiser’s “quality” or inplicitly conparing the advertiser to
peers; and (2) any arguable inplied conparison is nade, not by

the advertising | awer, but by New Jersey Super Lawyers.
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As for the first reason, the idea of an “inplied
conparison sinply goes too far; it would lead to the absurd
result that nearly all lawer advertising is prohibited by RPC
7.1(a)(3). For exanple, I|awers’ advertisenents frequently
specify the | aw schools they attended, the nunber of trials they
have won, or awards they have received. Such advertisenents, by
the Committee’s logic, would be prohibited because they
inpliedly conpare the advertising l|lawers to colleagues who
attended |aw schools considered |ess prestigious, have tried
fewer cases, or have not won the sane awards. Under the
Conmttee's extrenme view, virtually any favorable infornmation
about a |lawyer is suspect. (See R297) It is hard to inmagi ne what
| awyers could legitimtely advertise about thenselves and their
prof essi onal acconplishnents—beyond bland facts such as their
contact informati on—+that would not potentially run afoul of the
Conmittee’ s outsized reading of RPC 7.1(a)(3)."

| ndeed, as the Special Master points out, the Commttee's
per se interpretation of RPC 7.1(a)(3) would bring it into
conflict with another disciplinary rule. (R297-98) RPC 7.4(d)

permts an attorney to advertise certification as a specialist

10 The Committee also opined that advertising selection by

Super Lawyers is “self-aggrandizing.” (Op. 39 at 2) A Super
Lawers designation is awarded by a third party, not self-
bestowed by the |awer. If by “self-aggrandizing,” the
Commttee nerely neant “immobdest,” perhaps no advertisenent
could survive its scrutiny.



if such certification has been granted by the Suprene Court or
the ABA; by the Commttee’'s logic, that would inpliedly conpare
the attorney to others who do not possess such a certification

Mor eover , RPC 7.4(d) authorizes communication of such a
certification granted by an organization not approved by the
Suprene Court or the ABA, so long as “the absence or denial of
such approval shal | be clearly identified in each such
comuni cation by the lawer.” Id. It is “arguably inconsistent”
for Opinion 39 to ban advertisenents of legitinate, bona fide
| awyer ratings, while RPC 7.4(d) would seenmingly authorize
adverti senments  of certifications by organizations denied
approval, or even certifications purchased for a price. (R297)

As for the second reason, l|lawers truthfully representing
that they have been selected for New Jersey Super Lawers are
not “conpar[ing]” thenselves with their peers. Rather, they are
truthfully reporting an accol ade issued by a third party. The
exi stence of such an accolade is an objective and verifiable
statenent of fact by the advertising |awer. As di scussed
below, the State has the authority to determ ne whether the
accol ade is bona fide. That is, the cited Suprene Court cases
would permit a ban on a |lawer reporting sonething that nerely
purports to be a third-party accolade but is actually a sham
purchased for noney. The State cannot bar a legitimte

accol ade, however, sinply because it disapproves of or disagrees



with any favorable conclusion that a consuner mght draw from
ittt

The other Rule cited by Opinion 39, RPC 7.1(a)(2), is
violated when a |awyer’s advertisenent creates an “unjustified”
expectation in the reader about “the results the |awer can
achi eve.” Advertising a listing or rating does not create an
“unjustified” expectation of “results.” Consuners are well
aware that a positive rating or a mark of approval from a

private third party—for a doctor, a college, or a |awer—+s not

1 Qpi nion 39's gratuitous endorsenent of the bona fides of

Mar ti ndal e- Hubbel | * s sel ecti on net hodol ogy further underm nes
any “inplied conparison” rationale. Op. 39 at 3. As the
Speci al Master points out, Martindal e-Hubbell rates |lawers with
| etter grades A, B, C, a rating that “certainly inplies

conpari son” under the Cormittee’s extrenme view of the Rule.
(R298) A translates into “highest |evel of professional
achievenment”; B into “excellent”; and Cinto “above-average.”
Beyond that, Martindale also affixes the noni ker “Preem nent” to
certain law firnms, which is, perhaps, even nore superlative than
“Super” or “Best.” LNVH 3 Sub-3.

The Conmittee found Martindal e’ s ratings permssible
because they are supposedly “directed toward ot her attorneys”
and have “mninmal recognition to the public.” The Commttee was
seenm ngly unaware of the facts; as the Special Master found,
“the Lexi sNexis Martindal e-Hubbell attorney rating are w dely
di ssem nated to consuners.” (R265) Martindale runs two
consuner-oriented websites, |awers.comand attorneys.com
featuring selected |awers and it also |inks to Google and Yahoo
searches. (R299) This is not a criticismof Martindale, but
sinmply evidence of the |ack of foundation for the Commttee’s
position. As the U S. Suprene Court has observed, where, as
here, “a neans of pursuing [a state’s] objective ...[is] woefully
underinclusive ...[it] render[s] belief in that purpose a
chal l enge to the credul ous.” Republican Party v. Wite, 536
U S. 765, 780 (2002).




a promse of results, but rather is one piece of information
about a lawyer’s ability that nmay go into making an inforned
selection. The Commttee presented no evidence that consuners
who were exposed to |awer advertising that included nention of
the lawer’s listing in New Jersey Super Lawers would harbor
“unjustified” expectations about the results that |awer would
achi eve. Nor is there any reason to believe that consuners of
| egal services would be confused by such an advertisenent; they
are not confused by references to New York Magazine's Best
Cardi ol ogy Departnents (which do not guarantee cures) or U S
News & Wirld Report’s Best Colleges (which do not guarantee
erudition). (See R300-01)

| ndeed, when the rating publication is independent, and the
selection process is legitimte, then any inference of
superiority -- should the consuner care to draw it -- is a
reasonabl e one.'? Consuners understand, correctly, that the
particular lawer net the publication’s criteria to be listed
They would not, however, fall prey to any *“unjustified”

expectation that the lawer was promsing a “result.” Any

12 The readers of New Jersey Super Lawyers are typically

| awyers, and the readers of New Jersey Monthly nmagazi ne, where
the sane listings are published in a special supplenent, are
typically adults of above-average education and neans. (R151-52)
Such readers, in particular, should be able to draw reasonabl e
conclusions fromthe fact of a particular |lawer’s listing, and
his or her advertisenent thereof.



reasonabl e consunmer understands that a |lawer who is selected
for inclusion in New Jersey Super Lawers cannot guarantee a
winning jury verdict in a single bound. Consuners understand
that these ratings are no nore guarantees of success or
superiority than the other information typically contained in a
| awyer advertisement: for exanple, a position on the |aw review,
a degree from a prestigious |aw school, or experience in twenty
jury trials. A bona fide rating does not entail a promse of
results, but rather a reasonable inference of quality. It is up
to the reader to decide how nuch to rely upon it.

This Court should reject the Commttee’'s overexpansive
interpretation and hold that advertisenments stating a |awer’s
selection by Super Lawers do not violate the Rules of

Pr of essi onal Conduct .

1. OPINION 39’ S | NTERPRETATI ON OF THE ETHI CAL RULES
VI OLATES THE FI RST AMENDMENT RI GHTS OF LAWERS TO
ADVERTI SE BONA FI DE TH RD PARTY ACCOLADES

KPM s reasonable reading of Rules 7.1(a)(2) & (a)(3) is

faithful both to the l|anguage and the policy of the Rules, but

there is another conpelling reason to adopt it: the doctrine of
constitutional avoidance. The First Amendment strictly limts
the power of states to regulate |awer adverti sing. The

Commttee’'s broad reading of RPC 7.1(a)(2) and (a)(3) would
bring those rules into direct conflict with |awers’ First

Amendnent rights by interfering with their ability to truthfully
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advertise their qualifications and experience, and would Ilikely
require the rules to be struck as wunconstitutional. It is
i ncunbent on courts and agencies to read laws in a way that
avoi ds entanglenent in these constitutional thickets. Right to
Choose v. Byrne, 91 N J. 287, 311 (1982); see also Ashwander v.
Tenn. Valley Auth., 297 U S 288, 348 (1936) (Brandeis, J.,
concurring) (“Wen the validity of [a statute] is drawn in
question, and even if a serious doubt of constitutionality is
raised, it is a cardinal principle that this Court wll first
ascertain whether a construction of the statute is fairly
possible by which the question may be avoided.”); Anerican
Trucking Ass’'ns v. State, 164 N.J. 183, 184-85 (2000).

What prudence and sound interpretation discourage, the
First Anendnent prohibits. The State nmmy not ban attorney

advertisenments of third-party accol ades that are bona fi de.

A. The First Amendnent Limts States’ Abilities To
Regul ate Lawyers’ Advertisenments O Third-Party
Credentials Or Accol ades.

Al t hough | awyer advertising is constitutionally protected,
states may regulate it to some extent. “Commercial speech that
is not false, deceptive, or nmsleading can be restricted, but
only if the State shows that the restriction directly and
materially advances a substantial state interest in a nmanner no
nore extensive than necessary to serve that interest.” | banez

v. Fla. Dep’'t of Bus. & Prof’l Regulation, 512 U.S. 136, 142
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(1994). States have leeway to restrict or prohibit “inherently

m sl eadi ng” advertising. Peel, 496 U S. at 100.

“IBlut ... States may not place an absolute prohibition on
potentially msleading information ... if the information
also may be presented in a way that is not deceptive.” 1d. at
100 (enphasis added). “Even if we assune that [certain types of

| awyer advertisingl] nay be potentially msleading to sone
consuners, that potential does not satisfy the State s heavy
burden of justifying a categorical prohibition against the
di ssem nation of accurate factual information to the public.”
Id. at 109. A state’s “rote invocation of the words
‘potentially msleading,”” does not relieve its burden to
“denonstrate that the harnms it recites are real and that its
restriction will in fact alleviate themto a material degree.”
| banez, 512 U S. at 146 (citations and internal quotations
omtted). “[A] concern about the possibility of deception in
hypot heti cal cases is not sufficient to rebut the constitutiona
presunption favoring disclosure over conceal nent.” Peel , 496
UusS at 111.

The burden of justifying any regulation falls on the State.
That “burden is not slight; the free flow of information is
val uabl e enough to justify inposing on would-be regulators the
costs of distinguishing the truthful fromthe false, the hel pfu

from the msleading, and the harmess from the harnful. Mer e



specul ation or conjecture will not suffice; rather the State
must denonstrate that the harnms it recites are real and that its
restriction will in fact alleviate themto a material degree.”
Id. at 143 (internal citations and quotations omtted).

In particular, the U S. Suprene Court and other courts have
repeatedly held that states my not restrict |awers from
advertising their professional accolades and credentials. Thus,
for exanple, the Supreme Court has invalidated state-bar rules
that have prohibited lawers from advertising: certification by
the National Board of Trial Advocacy, a nongovernmental entity
that attests to |lawers’ having nmet a particular set of criteria
relating to litigation experience, see Peel, 496 U S. at 94-96;
qualification as a Certified Financial Planner (CFP) by a
private organization, see |lbanez, 512 U S. at 138; and even the
“relatively uninformative” fact of “[aldm[ssion] to practice
before the Supreme Court of the United States,” In re RMJ.,
455 U. S. 191, 205-06 (1982).

Even though consunmers mght not wunderstand the precise
nature of these qualifications or know precisely who issues
them the Court has repeatedly concluded that such information
is helpful to consumers in their selection of counsel. See
Peel, 496 U.S. at 109; RMJ., 455 U S at 203. In each case,
the Court held that “‘disclosure of ... truthful, relevant

information is nore likely to nake a positive contribution to



deci sion-meking than 1is concealnment of such information.’”
| banez, 512 U.S. at 142 (quoting Peel, 496 U. S. at 108).

A third-party rating is no nmere “conparison” or assertion
of superiority by the |awer. “A rating, like a claim of
certification, ‘is not an unverifiable opinion of the ultimte
quality of a lawer’s work or a promse of success, but is
sinply a fact, albeit one with multiple predicates, fromwich a
consuner may or may not draw an inference of the likely quality
of an attorney’s work.’” Mason, 208 F.3d at 957 (quoting Peel
496 U.S. at 101). Even though consunmers nmay not be famliar

with the standards the issuing entity wused to award the

accol ade, “fTulnfamliarity IS not synonynous W th
m sinformation” and readers may still “find it wuseful and not
msleading.” |Id. That is particularly true when consuners have

the ability to wverify +the credential and the standards
underpinning it. See |Ibanez, 512 U S at 145 n.9. Even
consuners who do not bother to inform thenselves of the precise
standards used to award an accol ade are not necessarily msled
when exposed to advertising of that accolade, provided that it
is in fact bona fide. See Peel, 496 U S at 102-03. Indeed, as
the Suprene Court has recognized, because the strength of a
publ i cation awardi ng accolades is nmeasured by its quality, such

publications have a strong incentive to devise prograns of the



hi ghest caliber in order to effectively conpete against one

another. See id. at 102.

B. States Retain The Limted Power To Determn ne Wether
Accol ades Are “Bogus” And Can Prohibit Only
Advertisenents O Those That Are Not |ssued On A Bona
Fi de Basi s.

The First Anmendnent does not, of course, |eave states

powerl ess to address a scenario in which “some unscrupul ous

attorneys” might advertise “bogus” credentials. Peel, 496 U. S.
at 1009. Indeed, the U. S. Suprene Court has suggested that *“bar
associ ati ons and of ficial di sciplinary comittees” may

“di stinguish[] between certifying boards that are bona fide and
those that are bogus.” | d. The Court’s *“decisions involving
commerci al speech have been grounded in the faith that the free
flow of comercial information is valuable enough to justify
i mposi ng on woul d-be regulators the costs of distinguishing the
truthful from the false, the helpful from the m sleading, and
the harmess from the harnful.” See Zauderer v. Ofice of
Di sciplinary Counsel, 471 U S. 626, 646 (1985).

I ndeed, the U S. Suprenme Court has set forth the standard
by which a state should conduct this inquiry in the context of
entities awarding accolades to |awyers. States nmmy restrict
| awyers from advertising credentials “issued by an organization

that ... made no inquiry into [their] fitness, or by one that



issued certificates indiscrimnately for a price.” Peel , 496
U S at 102; see id. at 110.

The analysis in Mason, supra, is particularly instructive.
There, Florida attenpted to prohibit a |awer fromstating in an
advertisement that he was “*AV Rated, the H ghest Rating
Marti ndal e- Hubbel I National Law Directory.” Mason, 208 F.3d at
954. The Florida Bar did not even object to the |awer’s
di sclosing his AV rating in and of itself; rather, it challenged
his additional, truthful characterization of that rating as the
“hi ghest” that Martindal e- Hubbell offers. Florida insisted that
he include in his Yellow Pages ad a “full explanation as to the
meaning of the AV rating and how the publication chooses the
participating attorneys,” and a disclainer that “the ratings and
participation are based exclusively on ...opinions expressed by
confidenti al sources and that these publications do not
undertake to rate all Florida attorneys.” Id. (interna
guotation marks omtted).

Florida asserted “an interest in encouraging attorney
rating services to use objective criteria,” suggesting that peer
reviews |ike Martindale’s are |less valuable than so-called
“objective” criteria about a |awer—unber of trials litigated,
years of experience, and the |ike. ld. at 956. But the court
found that interest flinsy: “The Florida Bar offers no reason

for its preference for objective criteria over subjective



criteria, and the existing <case Jlaw contributes Ilittle
addi ti onal guidance on the matter. Because we fail to see the
value in the distinction between objective and subjective
criteria in the specific context before us, we nust reject the
Bar’'s ...asserted ‘substantial’ interest.” 1d.

The Florida Bar offered no proof that any consuner was
msled by the Iawer’s use of the phrase “AV Rated, The Hi ghest
Rating.” Rather, a Bar official testified that “sinple conmon
sense” supported the ban. Id. at 957. The court found that
argunment unpersuasive because “the Suprene Court has not
accepted ‘comon sense’ alone to prove the existence of a
concrete, non-specul ative harm” 1d.

The Mason court also rejected any argunment that the
public’'s unfamliarity with Martindale' s selection process or
ranki ng system rendered the advertisenent m sleading. It held
that a |awyer’s advertisenent of a bona fide third party rating
is not equivalent to the |awer’s own “unverifiable” opinion of
his or own abilities, or a promse of results. Rat her, the
| awyer’ s statenent that he or she received a favorable rating is
a factual statement that a consumer mght wsh to consider.
Mason, 208 F.3d at 957.

Finally, the court saw no need to require disclainmers when
readers have access to verify a credential. Even if “the

general public is unfamliar with the ratings system this fact



al one does not justify inposition of a disclainmer requirenment on
[a] truthful advertisenment,” especially “given the glaring
om ssions in the record of identifiable harm” |1d. at 957-58.
The mninmum standard for a bona fide |awer accolade is
relatively nodest. The state's role, as circunscribed by the
First Amendnment, is to determine whether the entity in question
is “indiscrimnately” issuing accolades to |awers—whether to
realize a dubious profit or through a sheer |ack of standards.
Once the state has satisfied itself that an organization nakes
bona fide investigations into |awers’ capabilities and issues
its accolades only to those |awers who neet its standards, its

i nvestigation should be at an end.

C. Because The Sel ecti on Met hodol ogy For New Jersey Super
Lawers Has Been Proven Bona Fide, The First Amendnent
Prohibits The State From Restricting Lawers’
Advertisenents That Recite Their Sel ection By Super
Lawyer s Magazi ne.

1. The Special Master’s well-supported findings that
that the selection nethodology is bona fide
require that the ban on advertising a Super
Lawyers designation be struck down on First
Anmendmnent grounds.

Al t hough Super Lawyers magazi ne of course ainms nuch higher,
it easily neets the threshold for First Amendnent protection:
it is bona fide. The Special Mster has so found. For exanple:

“Il]t is very clear fromthis record that [KPM s
met hodol ogy] is a conprehensive, good-faith and

detailed attenpts to produce a list of |awers that
have attai ned high peer recognition, neet ethical



standards, and have denonstrated sone degree of
achievenment in their field.” (R296)

“I't is absolutely clear fromthis record that
these entities do not permt a |lawer to buy one’s way
onto the list, nor is there any requirenent for the
purchase of any product for inclusion in the lists or
any quid pro quo of any kind or nature associated with
the evaluation and listing of an attorney or in the
subsequent advertising of one’s inclusion in the
lists.” (R296-97)

The Report explicitly rejects the unfounded criticisns that
the Commttee -- with virtually no factual record before it --
| evel ed at Super Lawyers magazi ne. Docunentary evidence and the
uncontradicted testinony of Super Lawers magazine s publisher
and research director denonstrated that:

» Selection is independent of any advertising purchased
by a lawyer or law firm The sel ection nmethodol ogy is
inpartially applied.

* The selection process validly uses objective
i ndicators to neasure subjective characteristics.

e The selection process is not arbitrary. The
met hodol ogy is rigorous and nerit-based. New Jersey
| awyers who satisfy certain threshold conditions are
eligible for listing, and the criteria are
consistently applied, verified and validated to those

considered for inclusion. The sel ection protocol



provi des consuners with an objective neasure of
| awyers’ reputation.

* The selection nmethodol ogy is easy for consuners to
| ocate. It appears promnently in the magazine, in
the New Jersey Monthly special advertising section,

and at www. superlawers.com These accurate sunmmaries

of the selection process are sufficient to informthe
reader of the nature of the process and to establish
that it is bona fide, is consistently applied, and is
not influenced by advertising or other financial
consi derati ons.

(See Facts, supra; see also R199-200, 212, 221-24, 296-97.)

The Conmttee’'s criticisnms (e.g., that selection relies too
much on balloting, that in-firm and managi ng partner votes bias
the results, that it is biased toward large firnms, that it is
inpossible to neasure subjective qualities such as |awer
performance) bear only a weak relationship to the bona fides of
Super Lawyers nmagazi ne. In any event, the Report carefully
di scusses and explicitly rejects them Those findings of the

Speci al Master are well-grounded in the record.*

13 The State also carps at the size of the candidate pool, the
particul ar nunber of points assigned to various factors, and
other details. As the Report states, such policy decisions are
beyond the proper concern of regulation. (See R208, 212-14)
There is a range of acceptable nethodol ogies that are bona fide
and not m sl eadi ng.



Super Lawers magazine thus falls confortably within the
bounds of First Amendnent protection established by the case |aw
di scussed at Points Il.A & B, supra. Selection by Super Lawyers
is “bona fide” and not “bogus.” Peel, 496 U. S. at 1009. The
State has utterly failed to discharge its burden of proving that
a Super Lawyers designation is msleading. See, e.g., Zauderer,
471 U. S. at 646. The Super Lawyers process is a careful and
conscientious one; a fortiori, KPM does not fail to nake
“inquiry into [attorneys’] fitness, or .. issue[] certificates
indiscrimnately for a price.” Peel, 496 U S at 102.

As in Mason, supra, regulation cannot be justified by the
state’'s preference for “objective” over “subjective” criteria,;
that preference fails to constitute an interest so substanti al
as to justify restriction of speech. 208 F.3d at 956. As in
Mason, the Conmmttee here failed to introduce any proof that any
consuner was msled by a Super Lawyers ranking; and this Court,
li ke Mason, should reject any attenpt to resort to so-called
“common sense,” in the absence of proof of a “concrete, non-
specul ative harm” Id. at 957. Li ke Mason (and the Speci al
Master, R149) this Court should reject the notion that the
public’'s preexisting unfamliarity with a selection process
renders an adverti senment msleading. And, |ike Mason, it should
find that a lawer’s advertisenent of a bona fide third party

rating is not equivalent to the lawer’s own “unverifiable”



opinion of his or own abilities or a promse of results, but
rather a factual statenent that a consunmer mght wsh to

consi der. Id. at 957.

2. Deci sions of courts and regulatory authorities of
other states, as well as the Federal Trade
Comm ssion as am cus, support KPM s position.

Sever al courts and bar associations have undertaken
evaluations of the selection nethodologies of Super Lawers
magazi ne, Best Lawyers in America, and Martindal e- Hubbel | . Al l
of these have concluded that these nethodol ogi es are bona fide.
In Mason, supra, the Eleventh Crcuit overturned a Florida Bar
rule that had been used to forbid a |awer from advertising his
Marti ndal e- Hubbell *“AV’ ranking. 208 F.3d at 957. And a
Virginia federal court invalidated a simlar state rule that had
been used to prohibit advertisenent of a listing in Best Lawers
in Anerica. Allen, Allen, Alen & Alen v. WIllianms, 254 F.
Supp. 2d 614 (E.D. Va. 2003).

Many state bar ethics authorities have also approved
| awyers’ advertising their selection by Best Lawers in Amrerica
and Super Lawers nmgazine. In the margin are relevant
citations from Arizona, Connecticut, Delaware, Florida, |owa,

M chigan, North Carolina, Pennsylvania, Tennessee and Virginia. '

14 See Ariz. State Bar Conm Rules Prof’| Conduct, Op. 05-03

(July 2005) ( Best Lawyers in Anerica), avai l abl e at
http://ww. nyazbar.org/ethics; Conn. Statewi de Gievance Comm,
Adv. Op. 07-01008- A ( Nov. 16, 2007) (Super
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Rul es and decisions of the various state regulatory authorities

are further surveyed and sunmmari zed at R37-142.

pinion 39 -- whether or not it was intended that way --
is anti-consuner. It is a step back to the days of “Lawyer
Knows Best.” That is not just the opinion of KPM It is the

opinion of amcus curiae the Federal Trade Conm ssion (“FTC),
the federal agency with the mandate to | ook out for the welfare
of consuners.

The FTC possesses enornobus expertise as to deceptive or
m sl eading advertising practices and the extent to which
particular forns of advertising do, or do not, tend to pronote
the benefits of conpetition. The FTC s am cus brief establishes

persuasively that “the restrictions in RPC 7.1(a)(2) & (3), both

Lawyers) (ww. j ud. ct. gov/ sgc/ Adv_opi ni ons/ Adv_07-01008. pdf);

Del aware State Bar Ass’n Conm Prof. Ethics, Op. 2008-2 (Feb.
29, 2008) ( Super Lawyers and Best Lawyers)
(www. dsba. or g/ AssocPubs/ PDFs/ 2008- 2. pdf); Letter, Ruth A Smth,
Ass't Ethics Counsel, Florida Bar to Wlliam C. \Wite, Publisher
(Apr. 20, 2006) (Super Lawyers) (reproduced in KPM Appendix to
Petition to the N.J. Sup. C. at PA-000196); lowa State Bar
Ass’'n Cmte. on Ethics & Practice Quidelines, Ethics Op. 07-09
(Cct. 30, 2007) ( Super Lawyers), avai l abl e at
http://ww.iowabar.org/ethics.nsf; State Bar of Mch. Ethics
Comm, FEthics Op. R -341 (June 8, 2007) (Super Lawers)
(www. mi chbar . or g/ opi ni ons/ et hi cs/ nunber ed_opi nions/ri-341. htnm;

N. C. State Bar, 2007  For mal Op. 14  (Jan. 25, 2008)
(www. ncbar.comethics); Pa. Bar Ass’n Comm on Legal Ethics &
Prof’l Resp., Informal Op. 2005-125 (Sept. 2, 2005) (Super
Lawyers) (unpublished); Tenn. Bd. Prof’l Resp., Advisory Ethics
Op. 2006-A-841 (Sept. 21, 2006) (Super Lawyers) (copy avail able
at superl awyersfacts. conltennesseeopi nion. pdf); Va. State Bar,
Legal Adv. Op. A- 0114 ( Best Lawyers)
(www. vsb. org/ commi t t ees/ st andi ng/ advertising/all4. htm),

approved by Order (Va. Aug. 26, 2005).
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as expressed in the rule and as applied in Opinion 39, are not
in the interest of New Jersey consuners because they prevent
consuners from receiving truthful information and are likely to
reduce conpetition anong attorneys wthout providing any
countervailing benefits.” (FTC Amcus Br. at 6) The Report
summari zes the FTC brief in nore detail at R287-91

* * *

In short, it cannot be seriously naintained that the Super
Lawers designation is not bona fide. Once it is determ ned
that the New Jersey Super Lawyers selection nethodology is not
“bogus,” the State’'s regulatory function should be at an end.

Opi ni on 39 shoul d be vacat ed.

[11. ASSUM NG ARGUENDO THAT SOME REGULATI ON IS PERM SSI BLE
THE REMEDI ES PROPGOSED, | NCLUDI NG BROAD DI SCLOSURES,
ARE UNWARRANTED BECAUSE THEY EXCEED THE BOUNDS OF THE
FI RST AMENDVENT AND THE JURI SDI CTI ON OF THE COW TTEE

A New Jersey Super Lawyers Should Not Be Required To
I ncl ude Further Disclosures O Disclainers.

Based on sound considerations of policy and the First
Anmendnment, RPC 7.1 should not be interpreted in the nanner
proposed by the Conmttee, as established above. Nevert hel ess,
the Special Master’s Report suggests that the Court m ght
consider anmending the Rules to add certain requirenents,
including certain disclosures or disclainmers, and lists twelve
exanpl es gleaned from other states’ decisions and regulations.

(R216, 302-03) As noted above, Super Lawyers anply discloses
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its process, and neets the tests of the First Amendnent and the
current rules. Additional regul ations, under the circunstances,

woul d be unwi se and would violate the First Anendnent.

1. No disclosure requirenment is justified because
the Conmttee failed to nake the show ng of
concrete harmrequired by the First Amendnent.

Di scl osure and ot her requirenments, while certainly
preferable to an outright ban, have their own First Amendnent
pitfalls. Lacking sufficient justification, the State nay not
burden free speech any nore than it may ban it. The U. S.
Suprene Court has held that rules nmandating disclainmers can be
“unduly burdensone disclosure requirenents [that] offend the
First Anendnent.” | banez, 512 U S. at 146 (quoting Zauderer,
471 U. S. at 651). A reqgulation nmust “directly and nmaterially”
advance the goal of preventing deception of consuners. |banez,
512 U.S. at 142. To justify a disclosure or disclainer
requirenent, the State nust "denonstrate that the harns it
recites are real and that its restriction will in fact alleviate
them to a material degree.” 1d. at 146 (quoting Edenfield wv.

Fane, 507 U.S. 761, 771 (1993)).' Thus any requirenent of

15 Zauderer’s perm ssive approval of a disclosure requirenent

(that advertisenments explain the distinction between “fees” and
“costs”) mnmust be applied with care in |ight of subsequent case

| aw. Edenfield, supra, has strengthened and clarified the third
of the four factors announced in Central Hudson Gas & El ec.

Corp. v. Public Serv. Commin, 447 U.S. 557 (1980) (see

di scussion at R57), by requiring a tight connection between a
proposed regul ati on and the perceived harm w ought by conmmrerci al
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di scl osures “nmust be supported by a showi ng of sone identifiable
harm” i.e., actual confusion or deception of consuners, that a
disclaimer will directly alleviate. Mson, 208 F.3d at 958.

In | banez, the state had argued that consuners’
unfamliarity wth the criteria used to accredit Certified
Financial Planners justified its requirenment of a disclainer
“set[ting] out the recognizing agency's requirenments for
recognition, i ncl udi ng, but not limted to, educatio[ n],
experience and testing.” Id. (internal quotation omtted).
That proffered interest did not pass the First Anendnent test.

Here, consunmers have easy access to New Jersey Super
Lawyers’ selection nmethodology in each of its publications and
on its websi te. (E.g., KPM 6 at 23, R173- 75,

wwwv. super |l awyers.com) Consuners need not know every detail of

the selection process, or all relevant statistics, in order to
assess what a listing neans. At nost they need to know that the
basic process is bona fide. To mandate any further disclosures

woul d i npose an inperm ssi bl e burden.

speech. The Zauderer approach was further underm ned by United
States v. United Foods Inc., 533 U S. 405 (2005) (striking down
as “conpel |l ed speech” a requirenent that nushroom growers
subsi di ze advertisenents). United Foods’ enhancenent of
commerci al speech protection is potentially transformative; at

| east one commentator has found unpersuasive its statenent that
Zauderer remai ns unaffected. See Robert Post, Transparent and
Efficient Markets: Conpelled Comrercial Speech and Coerced
Conmrer ci al Association in United Foods, Zauderer and Abood, 40
Val paraiso U L. Rev. 555 (2006).



Ext ensi ve hearings produced not a scrap of evidence that a
single consuner has been harmed or nmisled by an advertisenent
that recites a lawer’s selection by Super Lawers nagazine.
This Court should, |ike Mason, reject any requirenent of further
di scl ai mers when readers have the neans to verify a credential
and there is no showing -- none -- of harm Under the First
Amendnent, the State may regulate untruthful speech; it cannot
require that every truthful statenent be acconpanied by proof of
its truth as a condition of publication.

Even if “the general public is unfamliar with the ratings
system this fact alone does not justify inposition of a
di scl ai mer requi r enent on [ a] t r ut hf ul adverti senent,”
especially “given the glaring omssions in the record of
identifiable harm” Mson, 208 F.3d at 957-58. Thus, even nore

so than in Ibanez, “[g]iven ..the failure of the [Commttee] to

point to any harm that 1is potentially real, not purely
hypot heti cal ,” any suggestion  of the need for further
di scl osures or disclainmers “is unjustified.” 1d.

2. The particul ar disclosures and ot her neasures

suggested in the Report should not be adopted.
As established above, the State should not regulate at all

in the absence of any evidence of msleading or false
statenent s. In the alternative, however, KPM offers the

foll ow ng conmments on the twel ve regul atory exanpl es at R302-03.



First, di sclosure requirenents easily becone unduly
burdensonme and violate the First Amendnent. (See supra.) Any
di sclosure reginme nust be unduly burdensone, e.g., if it (a)
obscures the advertised nessage with excessive disclosures, (b)
unduly multiplies the cost of advertisenents, or (c) requires
di scl osure of proprietary information.

For exanple, the State sinply cannot practically require
that every advertisenment nentioning an accolade -- or nmultiple
accol ades from nultiple sources -- include |large swaths of fine
print about each rating publication. Many such ads are short
banners, classified ads or 1/8 page yellow pages |istings.
Closely related is the question of format. Adverti senents,
whi ch are bought by the line or by size, cannot contain pages of
descriptive data except at prohibitive cost. | ndeed, copious
di scl osure requirements may constitute a de facto ban.'® Under
what ever regine, a reference to the website should suffice.

Second, el aborate disclosure requirenments are sinply
di sproportionate to any legitimate need. The regul ations
already require that advertised ratings not be msleading in
fact. What is proposed here is that proof of truth acconpany

each ad, a very different proposition. Cigarettes Kkill;

16 “The detail required in the disclaimer currently described by
the Board effectively rules out notation of the ‘specialist’
designation on a business card or |letterhead, or in a yellow
pages listing.” Ibanez, 512 U S. at 146-47.



neverthel ess, a one-sentence package warning is considered
adequate to alert the consuner. Regul ators of attorney
advertising nust keep a sense of perspective.

Third, there are approximately 700 attorney rating
servi ces, and that nunber is  grow ng. Their  diverse
nmet hodol ogi es cannot be captured by one-si ze-fits-al
regul ati ons.

Finally, as to the specific exanples (R302-03):

No. 1 (advertised representation nust be true).

No. 2 (advertisenent should state year of |isting and
specialty).

No. 9 (credential of individual should not be attributed to
other lawers in the firm.

Super Lawyers nmgazine voluntarily conplies wth these
requirenents. They add little, however, to the overall
requi rement that advertisenments not be m sl eading.

No. 3 (Advertisenent nust disclose nethodol ogy, including

“enpirical data” such as response rate for peer-review
met hodol ogy) .

As established above, Super Lawyers magazi ne does disclose
its nethodology in considerable detail. Further requirenents
that “enpirical data” be published cross the line to mcro-
managenment, and also intrude into the namgazine's editorial
processes (see Point 1V, infra). Moreover, singling out
publications that use balloting is unavoidably discrimnatory.

Some nodel s purposely consult a Iimted nunber of attorneys (see



R231-32 (Best)); others, such as Super Lawers nmgazine, use
balloting as part of a nulti-factor process; sonme nay not poll
at all; others may avoid the issue entirely by conpiling
opi nions received over the internet without formal solicitation.
Requiring one nunerical datum-- the response rate of |awers --
woul d distort conparisons anong these processes. More rigorous
nodels would potentially be placed in an inferior position to
those that have no such “enpirical data” to report. Such a
rule, noreover, would be highly wunfair to Super Lawers
magazi ne. Since Opinion 39 (although stayed) banned attorneys
from responding to surveys, the response rate has dropped
significantly. (See 5T168)'’

No. 4 (Rating nust consider |awer’s qualifications).

Super Lawyers magazine’'s ratings obviously do this. Thi s
exanpl e, however, seemngly purports to regulate the practices
of rating publications, as opposed to attorney advertisenents.
In any event, if a magazine article identified |awers who surf
or snoke cigars, a lawer presumably could nention it, provided
that it was not msleadingly presented as an endorsenent of

| egal expertise.

7 I'n deference to the Special Mster’s Report, however, KPM has
di sconti nued di sclosure of the total nunber of ball ot
solicitations, to avoid any potential msinterpretation.



No. 5 (rating cannot have been issued for a price, and
eval uati on nmust precede solicitation of advertising).

Super Lawyers magazi ne has proven, and the Special Master
has found, that evaluation is independent of advertising. To

the extent that such a rule prohibits a |awer from adverti sing

a bogus rating, its goal is permssible. Here again, however
the m cro-mnagenent problem arises. KPM happens to have an
annual cycle. The evaluation process for a particular year

closes, and then advertisenents for that particular year are
solicited; the process then begins again for the follow ng year.
Al t hough advertising and selection are wholly independent, a
rigid rule t hat sel ection nmust “precede” adverti sing
solicitation mght inadvertently bar any publication with an
annual cycle. Oher services may have a different cycle, or no
cycle, and such a rule may have uncertain application to them

No. 6 (superlative |anguage, such as “Super” or “Best”
refers to selection, and is not a description of the attorney).

No. 8 (rating nethodology nust contain usage guidelines
that are adhered to in advertisenents).

Super Lawyers magazi ne has voluntarily pr onul gat ed
gui delines for the use of its nane. Thus, for exanple, “Smith
was selected for the Super Lawers® list” is correct, but “Smth
is a Super Lawyer” is not. (R58; 3T46-48, 60; KPM 16, 17) Such

a specific regulation, which depends on the nanme of an



i ndi vi dual publication, is ill-advised. As phrased, it suggests
direct regulation of the mnmgazine (which my even be held
responsible for enforcenent), as opposed to the attorney
advertisers. That exceeds the Commttee's jurisdiction.

No. 7 (statenent that a |list names “best” or “top 5% of
| awyers is prohibited as m sl eadi ng).

Any consunmer would wunderstand that a reference to the
“best” or “top” lawers is in relation to that rating
publication’s process. I f Super Lawyers magazine refers to the
“top 5%” it obviously neans the top point getters in the Super
Lawyers eval uation process. Absent any show ng that anyone has
been m sled, such a regulation is unwarranted and i nperm ssi bl e.

No. 10 (nethodology “open to all nenbers of the Bar”).

This, too, purports to regulate the nagazine directly, as
if it were a utility or a public accommopdation. As phrased, it
m ght prohibit a rating of “top patent attorneys,” “top Mercer
County attorneys” or “top wonen attorneys.” It mght outlaw
m ni rum age or experience requirenents for balloting or rating.
Any such prohibition would be unwi se and unwarrant ed.

No. 11 (rnethodol ogy nust have standards for inclusion that
are “clear and consistently applied.”)

The Special Master has found that Super Lawyers nagazine
neets and surpasses this standard. Nevert hel ess, such a

regulation is objectionable. It appears to be addressed



directly to rating publications, as opposed to attorney
adverti senents. It exceeds the First Amendnment |imt that a
rating need only be bona fide. And it sets a standard that
m ght stifle innovation or discrimnate anong acceptable rating
nmodel s. 8

12. Disclainer that private rating is not recognized by
Suprene Court or ABA

Existing rules are adequate to deal with any advertisenents
that pass off private ratings as sonething else. Absent a
specific showing that consuners have been misled, such a
regulation is inpermssible. See Peel, 496 U S. at 102-03, 105-
06 (no evidence that any consumer had m stakenly assuned that a
private certification was governnent-issued); |banez, 512 U'S
at 146 (because no evidence of confusion, striking down
requi rement of disclainmer that CFP certification not governnent-
i ssued) . In any event, any required disclosure should not be
undul y prolix; shoul d not , in ef fect, require sel f -
di sparagenent; and should not additionally demand that the

attorney state whether he or she is certified in a specialty.?

18 Best Lawyers, for exanple, started as a cascadi ng system of

referrals by Harvard Law School graduates. Today, ballots are
solicited fromlawers currently listed. (R242) The process no
doubt produces valid |ists of conpetent attorneys, but it could
not claimto be open to all.

19 The | anguage suggested by the Board of Attorney

Certification runs afoul of these principles. (R293) Recently,
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B. The Renedi es | nposed By Opinion 39 Far Exceed The
Conm ttee’s Mandat e.

pinion 39 forbade New Jersey l|lawers (1) to take out
“advertisenents describing [thenselves] as ‘Super Lawers ,’
‘Best Lawyers in Anmerica,’ or simlar conparative titles;” (2)
to take out “advertisenents, even those advertisenments that do
not repeat the noniker of ‘Super Lawer,’ appearing in the
‘Super Lawyer’ nmgazine insert;” and (3) to “participat[e] in
[the New Jersey Super Lawyers] survey.” Op. 39 at 2-3.

Even if the Committee had been correct that the ads in
gquestion did not conmply with RPC 7.1 -- which it was not -- only
the first of these prohibitions would have been permssible.
The Commttee has the authority to regulate msleading |awer
advertising. It has no authority to dictate in what publication
a |awer may advertise. It has no authority to order |awers to

refrain from participating in a survey conm ssioned by a private

party. It hardly requires stating that a State prohibition on
| awers’ expressing their opinions of other |lawers runs
seriously afoul of the First Anmendnent. The Comm ttee has not

even attenpted seriously to defend these aspects of Opinion 39.

KPM voluntarily began including a shorter disclainer inits
nmagazi nes.



V. I N ADDI TION, OPI NION 39 AND THE PROPOSED RESTRI CTI ONS
MUST BE REJECTED BECAUSE THEY PURPORT TO BURDEN OR
DI CTATE THE EDI TORI AL CONTENT OF SUPER LAWYERS
MAGAZI NE, I N VI OLATI ON OF THE FI RST AMENDMENT.

New Jersey Super Lawyers, it bears repeating, 1is a
magazi ne. Its lists, developed after extensive research, are
editorial content, not advertising. (R192-93) The editorial
content of a nmgazine is not comercial speech; it constitutes
expression deserving of the highest First Anmendnment protection
See, e.g., Mam Herald Publ’g Co. v. Tornillo, 418 U S. 241

255 (1974) (“[We reaffirm unequivocally the protection afforded

to [publishers’] editorial |judgnent " (internal quotation
marks omtted)). It cannot be restricted except for the
wei ghtiest of reasons, not renotely present here. Here, a

magazine’s freedom to publish has been conditioned, albeit
indirectly, wupon the State’'s satisfaction with its message.
And, based on the content of the nmgazine, the State has
forbidden citizens to purchase the advertisenents that are its
source of revenue.

True, |awer advertising is the proper (and sole) subject
of the Conmittee’'s jurisdiction. (R6) Nevertheless, this Court
cannot close its eyes to the First Amendnent collateral damage
wrought by the Opinion 39 advertising ban. Wth a stroke of the
pen, and w thout due process or an opportunity to be heard, the
Commttee put a magazine out of business in New Jersey based

upon its content (or would have, absent this Court’s stay).
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The nmagazine had no choice but to incur the cost of
defending its reputation against baseless accusations and
insinuations, and to subnmt its entire editorial process to
unwarranted scrutiny. The hearings produced no substantiation
of the insulting suggestion that the Super Lawers selection
process is anything but bona fide. The Commttee was reduced to
grousi ng about the details of the editorial process.

The Conmttee’s stance netanorphosed the hearings into an
eval uation, not of attorney advertisenents, but of Super Lawyers
magazine itself. And the renedies proposed by the Comrittee (as
well as the twelve exanples cited above) would shift the focus
of the case from |l awer advertising to regulation of the nethods
and content of New Jersey Super Lawyers nmgazi ne.

The decisions of the publisher of New Jersey Super Lawyers
to feature certain lawers as superior are quintessential
editorial judgnents. The Commttee has no authority to infringe
those editorial judgnents, whether directly or indirectly. As
then-Judge Alito wote, an advertising ban inpermssibly
infringes the nmagazine’s, not just the advertisers , First
Anendmnent rights:

[I]f government were free to suppress disfavored

speech by preventing potential speakers from being

paid, there would not be nuch left of the First

Amendnent ... ... Section 4-498 inposes "a financial

di sincentive" on certain speech by The Pitt News

(al coholic beverage ads [in a student newspaper])
because woul d-be advertisers cannot pay the paper to



run such ads, and consequently ...nust be anal yzed as a
content-based restriction of speech.

Pitt News v. Pappert, 379 F.3d 96, 106 (3d Cir. 2004)(citing
Simon & Schuster, Inc. v. Mnbers of the New York State Crine
Victims Bd., 502 U S. 105 (1991)(striking down “Son of Sani |aw
depriving crimnal authors of proceeds of books relating to
their crines)); see also Gosjean v. Am Press Co., 297 U S 233
(1936) (striking down tax on gross receipts from newspaper
advertising); State v. Lashi nsky, 81 N.J. 1, 13 (1979
(newsgathering process is protected). A ban on |awers’
adverti sing in a particul ar publi cati on, or provi di ng
information to its publisher, unconstitutionally regulates the
publication itself.

Just as a state may not prohibit advertisers from
advertising in the New York Times out of an objection to its
content or reportorial methods, it cannot prohibit advertisers
from advertising in New Jersey Super Lawers, just because it
di sagrees with that publication’s nessage or nethods. And just
as the state may not prohibit colleges from participating in
US News & Wrld Report’s annual survey, it cannot prohibit New
Jersey lawyers from responding to the New Jersey Super Lawers
surveys. Nor can a State |eave a newspaper nomnally free to

publish, but strangle its nmessage by prohibiting citizens --



even at t or neys - - from supporting it financially or
comuni cating its content to others.

For this reason, too, Opinion 39 and other proposed
restrictions on Super Lawers nagazines are unconstitutional.
This Court should give protected publications wde berth, and
should refrain from adopting regulations or interpretations of

regul ations that inpinge on editorial decisions.

CONCLUSI ON

The findings of the Special Master further confirm that
pinion 39, which bans, inter alia, New Jersey |awers’
advertising their selection by New Jersey Super Lawers is
i mperm ssi bl e. The ban is not dictated by the Rules of
Prof essi onal Conduct, and to the extent that the Rules mght be
read in that manner, they woul d be unconstitutional.

Dat ed: Newark, New Jersey
Sept enber 15, 2008
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